CAUSE NO. 2005-04492 .

W e

“TANDX

PRUDENTIAL FINANCIAL, INC. §  INTHEDISTRICT COURT OF
§
Plaintiff '§
. §
Vs. §  HARRIS COUNTY,TEXAS
§ .
JPMORGAN CHASE BANK, §
NATIONAL ASSOCIATION, FIRST ~ §
CITY FINANCIAL CORPORATION,  §
FIRST-CITY NATIONAL BANKOF  § = o,
HOUSTON AS TRUSTEE OF THE § -
FIRST CITY BANCORPORATION ~ § ¥ o B
EMPLOYEE RETIREMENT TRUST,  § & G g8
AND FCLT LOANS ASSET § € o Ao
§ S B 3
Defendants § o f & @
§ g\ & =~
VS. . g E U
TIMOTHY J. BLAR §
§
Third Perty Defendant § |
and Counter-Plainiff §  152NDJUDICIAL DISTRICT
ORDER P LTOTEX. R. CIV. P. 42(c) GRANTING . BLAIR’S
v SUAN] D

' . ]
CAME ON fur consideration Timothy J. Blair's (“Blaix™) Motion For Class Certification

And Appointment.Of Class Counsel (*Motion™), and after considering the pleadings, affidavits,

evidence, and arguments of counsel, the Cont is of the opinion thet this case should be certified

as a class action; it js therefore,

1. ORDERED that the Motion is GRANTED. All capitalized terms not otberwise

defined herein are defined in the Motion. The parties bave agreed to the form of this Order with
tbemdm“dingﬁ:nmyﬁnﬁnphadnmzdamdeywplmcuﬁﬁmﬁmisun.mdﬂm
this Ordex is inadmissible as cvidence in the trial on tho merits, The pastics also agres, and the:
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Court hereby ORDERS that the theorics, claims, and defenses of Blair, FCLT, FCFC, and
JPMorgansdfmthbelowmmﬂ)ject'mchnngewiﬂmmﬂnenmssity of amending this Order. It
is further,

2. ORDERED that the xeq:munents of numerosity, commonality, typicality, and
adequate representation have been met, in accordance with the requirements of Rule 42(g). It is
further,

3. ORDEREDthuthcclassispmpﬂiydcﬁnedufollows:
All persons having any beneficial interest as of December 15, 2000 (the
official dato that Prudential adopted its plan to demutualize) under Group.
Annuity Contracts GA-5523 and GA-5858 (which includes GA-5524)
from The Prudential Insurance Company of America. In the
event of the death of eny such person after December 15, 2000, the class
shall include such person’s estate, In the event of the divorce of eny such
pmmaﬂubmbals,zwo.mdthediwwedmorswlmmtof
property tights incident 1o the divorce assigned any portion such person’s
interest in said group annuity contracts to any other person pursuant fo &
Qualificd Domestic Rolations Order as defined in Section 414(p) of the
Intemal Revenue Code end in accordance with the other terms and
conditions of said group anmiity contracts, then ths cless shall inclnde
such other person (or such other person®s estate in the event of his or her
death since such date). '
It is further,
4, ORDERED that the Class is hereby CERTIFIED under Rulo 42(b)(1)(A). 1t is
further, |
5. ORDERED that the Class issues, claims and defenses are as follows:
a Overall issues., Whether the Class is eatitled to a declaratory judgment,
under section 37.004(a) of the Texas Civil Practics & Remedies Code, that the Danumnhzunon
mesbelo:_:gdirecdytotthlanPuﬁdpm In the alternative, if the Cowrt finds that the

1976 Trust isnottenninated.ﬂmissuebewmeswhetherthe@wismﬁﬂedwadedmgory
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judgment that the Demutualization Proceeds belong to JPMorgan es “Contract Holder” to hold
such proceeds for distribution to the Class, ‘

b.  Theories. First, Blair esserts the affirmative defense of judicial estoppel
under applicable bankruptcy case law with respect to FCLI's and FCFC's claims to the
Demutualization Proceeds. Blair contends that FCLT and FCFC are cstopped from cleiming an
interest in the Demutualization Proceeds because First City stated in its bankrptcy schedules
that it had no interests in insurance policics or contracts, annuities, IRA, ERISA, Keogh, or other
peusion or profit sharing plans, This affirmative defenses will require’ &n examination of
applicable federal bankruptcy case law and the filings in First City’s bankruptcy.

¢  Second, Blair asserts the affirmative defense of waiver with respect to
FCLT's claim to the Demutualization Proceeds. This affirmative defense will require an
cxamination of whether FCLT intentionally relinguished its rights or intentionally engaged in .
conduct inconsistent with claiming its rights fo the Demutuelization Proceeds by its rejection of
ssme in 2001

d.  Third, Blair cleims “the Class is entitled to a direct distribution of the
Demutualization Proceeds because First City eﬁ'ecuvely intended to purchase an annuity contract
foreachpuhupantmthsl%lil’hn. Ifmdmdualmnmueshadbempuubued,thuewouldbc
no question that the members of the Class would be enfitled to their share of the Demutualization
Pxoweds. 'I‘hemltmthucaseabmﬂdbenod:ﬂ'm ThoGAC:wmpm‘cbasedmmd
because of administrative eﬁcimcy." This claim will require an examination of Texas law
regmdhgmmiﬁtup.mﬁmandwnm:ﬁonjumposedngahaﬂwmofmewﬁm
1976 Trust, GACs, other writings, and relcvant testimony.
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e.  Fourth, FCLT and FCFC, as successors to First City, claim fhe
Demutualization Proceeds o tho basis that soction 7.2 of the 1976 Trust provides: “If, upon
termination of the Trust, after satisfaction of all linbilities with respect to cmployecs of the
Compmyandthdrbmeﬁdaﬁes.ampluuxistsbmeofmacmmiﬂm;mcbhnplusshall
bedism‘butc:dtoﬂxeComnﬁyuponthemiumdimcﬁmoﬁheCommiuee.” Section 16.02(c) of
the 1983 Plan containg sn analogous provision. Blair claims that fhe Class is catitled to 2 direct
distribution of the Demutualization Proceods, and that FCFC and FCLT are not so entitled,
because uader ERISA md?ppuabhmwhw.menmd%uﬁmrmmasfdom

_'qunlifyas“swplxa[thu]ndmbmcofmacmﬂalmr". This claim will likely require an
examinstion of federal ERISA and tax laws o detenmine the meaning of “surplus™ and “actuarial
emror” under the 1983 Plan acd 1976 Trust.

£  Fifih, Blair contends that JPMorgan is not entitled to the Demutualization
Proceeds becauso the 1976 Trust terminated when the 1976 Trust was completely liquidated.
JPMorgan merely holds fifle to the GACs as & nominee for the Class. JPMorgan asserts that the
1976 Trust is not terminated. If the Court finds that the 1976 Trust is not terminated then the
Demutualization Proceeds belong to JPMorgan as “Contract Holder™ to hold such proceeds for
the benefit of the Class, This claim will require an examination of Tcxas trust law and the terms
of e 1976 Trust to determine whether such trust is terminated.

g Distribution of Demutualization Proceeds. In the cvent that FCLT, FCFC,
orJPMmgnnprcvnﬂs,ithounwﬂlmdatheDanumﬂinﬁumcwdnobepddtothc

~ prevailing party. In the event Blair succeeds, Blair plans to file an application or motion with the
Court to approve the manner of distribution of the Demutualization Proceeds 1o individual class
members. Individual cless members will bo peid distrbutions of the Demutualization
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Procedures allocated on a proposticuate basis based on cach member's respective “interest™ in
tthACi.as of December 15, 2000, Each member’s intesest in the GACs as of December 15,
_ mﬁmmiyumlqﬂmoﬁeéﬁwmmdﬁmmu_wmﬁmofm
present value of.uchmembg’:inmhﬂleGACusowaunba 15, 2000. Blair plans to
hkcmaeﬁuyorqthaappmpﬁm;xputmuiuhimhucﬂlﬁningndlwshou!dhc .
prevail, It is forther,
6.  ORDERED that the class sepresentative is Timothy J. Blaix, 1001 Fannin, Suits
700 Houston, Texas 77002, Further, the Court |
7. FlNDSﬂmt'I‘hompaoh&KnightLLP;'s adequate pursnant to Rule 42(g)(1)(B)
and (C) and is best sble to represent the interests of the Cless and hereby APPOINTS Thompson
& Knight LLP, sttormey-in-charge: Robert S. Maclotyre Jr,, 333 Clay Strect, Suits 3300,
Houston, Texas 77002, as class counse] (“Class Counsel”). Pursuant to Rule 42(e)(1){C), in
evaluating Class Counsel, the Court considered the following:
a the work Cless Counsel has done in identifying or investigating potential
claitns in the action, such as: i
(1) extensive legal research in ERISA, tax,bmhmtcy,?ndmhw_;
@  multiple confiences roganding tho issuesin this action; -
G) mmﬂuc:.mpondw.mdmiewofdimery,induding
the review of documents produced by FCLT and JPMorgan;
)  prepere and file all of the pleadings on behalf of Mr. Blirin this
Couwt and the United States District Court, including: Timothy J. Blair, Class Representative,
Appearance and Answer; Response of Timothy J. Blair to Motion to Discharge Prudential
Financial, Inc; Timothy J. Blairs First Amended Original Answer, Counter-Petition and
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o~  Awlicaion for Desigoation of fntein Class Counsel; Motion to Erpedite Hearng on
Application for Designation of Interim Class Counsel; Timothy J. Blair’s Motion for Remend
" end for Abstention; Timothy J. Blair’s Sccond Amended Original Answer, Conter-Petition and
Application for Designation as Intexim Class Counsel; and Motion for Class Cextification.
b, Class Counsel’s experienoe in handling class actions, banknupicy
litigation, ERISA matters, and other epmplex litigation;
¢ Class Counscl’s knowledge of the applicablo law; and
d. thergoumClu‘lsCouﬁselwﬂ!oomnitwmprewuﬁngﬁccl&.
It is further,
8  ORDERED that Class Counsel may be awarded attorney’s fees and nontaxable
costs in accordance with Rule 42(h) and (). ’

~ SIGNEDthis____ dayof OCTZ 12065 2005.

JUDGE PRESIDIN
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APPROVED AS TO FORM AND
SUBSTANCE AND ENTRY REQUESTED:

THOMPSON & KNIGHT LLP

Grant Cook
State Bar No. 04732000
Robert 8. MacIntyre Jr.
State Bar No. 12760700

. Mitchell E. Ayer
" State Bar No, 01465500
333 Smith Street, Suite 3300
Houston, Texas 77002-4595
(713) 654-8111 .
(713) 654-1871-Fax

A‘l’l’ORNEYS ¥OR TIMOTHY J. BLAIR

McMANEMIN & SMITH, P.C,

G. Michael Curran

State Bar No. 05259600 - -

David Stephan

State Bar No, 19143900

600 N. Peari Street

Suite 1600, L.B. 175

Dallas, Texas 75201-2809

(214) 9531321 ’
(214) 953-0695-Fax . .

ATTORNEYS FOR FCLT LOANS ASSET CORP,

LOCKE LIDDELL & SAPP, LLP

John Hopwood .
State Bar No. 09993000

600 Travis Strect -

3400 JP Morgan Chase Tower
Houston, Texas 77002

(713) 226-1289

(713) 229-2590-Fax

$0809% 000002 HOUSTON 405309.6 Pego75f8




ATTORNEYS FOR JP MORGAN CHASE BANK,
NATIONAL ASSOCIATION, AS SUCCESSOR
TRUSTER OF THE 1976 TRUST

-

HAYNES & BOONE, LLP

Odean Volker

States Bar No. 20607715 .

1 Houston Center

1221 McKianey, Suite 2100
Houston, Texas 77010
(713) 547-2036

(713) 236-5581-Fax

ATTORNEYS FOR FIRST CITY FINANCIAL CORPORATION |
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